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Descent of Land from an Infant. — By Code of Virginia, Section 2556, it 
is enacted : " If an infant die without issue, having title to real estate derived by 
gift, devise, or descent from one of his parents, the whole of it shall descend and 
pass to his kindred on the side of that parent from whom it was so derived, if 
any such kindred be living at the death of the infant. If there be none such> 
then it shall descend and pass to his kindred on the side of the other parent." 

It is manifest that the old feudal idea of the blood of the first purchaser is here 
recognized: But the principle of the statute is a natural one. It is intended to 
prevent the transfer of land from one family to another in a case like the follow- 
ing: B marries F, who has title to real estate. A child is born to F, who 
survives his mother only a few hours, she dying in child-birth. It would be 
unjust that B should inherit Fs land from her child, and transmit it to his heirs, 
perhaps his children by a second wife. It is enough in such a case that B should 
have curtesy. See Vaughan v. Jones, 23 Gratt. 444. 

It must be borne in mind that the real estate of an infant will descend in the 
same manner as that of an adult, (1) unless it is derived by gift, devise or de- 
scent from one of his parents, i. e., unless it is derived from his father or mother, 
not grandfather or grandmother; and (2) unless the estate is derived directly from 
one of his parents. If, for example, land descends from a parent to a brother of 
the infant, and from the brother to the infant, this land is not derived by the in- 
fant from the parent in the meaning of the statute. 

A good example of the descent of land from an infant is found in Davis v. 
Christian, 15 Gratt. 11, 32. There J. B. Colton devised two-ninths of his realty 
to each of his three daughters, Hannah, Jane and Sarah. All three died without 
issue before their mother, Abby C; Hannah in 1839, an infant; Jane in 1840, an 
adult, and Sarah in 1841, an infant. On the death of Hannah, an infant, her two- 
ninths, derived directly by devise from her father, went to her two sisters equally, 
to the exclusion of her mother. When Jane died next, an adult, her estate passed 
to her mother and her sister Sarah in equal shares. And on the death of Sarah, 
an infant, her estate descended as follows : The two-ninths received directly from 
her father could not go to Abby C, her mother, but passed to Mrs. Shuble, Sarah's 
collateral heir at law on the father's side ; but the shares inherited from her sisters, 
viz., one-ninth from Hannah and three-eighteenths from Jane, went to Sarah's 
mother, as these were not derived by Sarah directly from her father. So that 
Abby C. inherited from her daughters four-ninths in all. 

The above example shows the importance in tracing descent of paying strict 
attention to the order in which deaths occur, the age of each decedent, whether 
infant or adult, and the source from which interests in land are derived when an 
infant dies without issue having title to real estate. C. A. G. 



Recordation — Priority of right not always secured by priority of recordation. 
Under the Virginia statute of registry ( Va. Code 1887, sec. 2465) a purchaser of 



230 VIRGINIA LAW REGISTER. [July, 

real estate is under no obligation to record his conveyance, save as to " subsequent 
purchasers for value, without notice and creditors." He owes no such duty to 
prior purchasers. Thus, if A should buy on January 1, 1895, and fail to record 
his conveyance ; then B should buy the same property from the same grantor, for 
value and without notice, on July 1, 1895, and should likewise fail to record ; 
then on December 1, 1895, A should record his conveyance — B would have 
priority, even though his conveyance should never be recorded. The moment B 
completed his purchase, A's conveyance became, by express provision of the 
statute, absolutely void as to B; nor will subsequent recordation by A, or a failure 
to record by B, restore validity to A's invalid deed. The only penalty which the 
statute inflicts upon B for his failure to record, is that his deed shall be void as to 
subsequent purchasers (and creditors); A is not a subsequent purchaser, and hav- 
ing by his negligence induced B to rely upon the title of their common grantor, 
and not having been himself injured by B's failure to record, the statute very 
justly gives the, latter priority over him. — Davis v. Beadey, 75 Va. 491, 496. 
Prof. Minor reaches the same conclusion, without the citation of authority: 2 
Minor's Inst. (2d Ed.) 877 ; lb. (4th Ed.) 968. 

In many, if not most, of the states, in order to be protected, the subsequent 
purchaser or incumbrancer is required not only to have his deed recorded, but this 
must be done before the recordation of the competing conveyance. Hence, in 
such states, priority of right depends upon priority of recordation. See 1 Devlin 
on Deeds, sec. 626 et seq. W. M. L. 

Usury — Interest on deferred payments of purchase money. — Where property is 
sold bona fide, and not as a shift to cover a loan, the deferred payments, by agree- 
ment at the time of sale, may be made to bear any rate of interest that the par- 
ties may agree upon, without infringing the statute against usury. What is called 
" interest " is as much a part of the purchase price as the principal sum, and, 
though it exceed the legal rate, the transaction is not usurious : Graeme v. Adams, 
23 Gratt. 225, 234— s. c 14 Am. Rep. 130; Beger v. O'Neal (W. Va.), 10 S. E. 
Rep. 375 ; 27 Am. and Eng. Enc. Law, 1000. See also Kraker v. Shields, 20 
Gratt. 377, 398. W. M. L. 

Implied Warranty op Quality where Goods are Sold by Sample. — It 
is an established rule that upon an executory contract of sale, where goods are 
ordered for a particular use or purpose made known to the seller, the latter im- 
pliedly undertakes that they shall be reasonably fit for the use or purpose for 
which they are intended. See Jones v. Just, L. R., <5 Q. B. 197 ; Kellogg Bridge Co. 
v. Hamilton, 110 U. S. 108 ; Gerst v. Jones, 32 Gratt. 518. The reason of this ex- 
ception to the maxim caveat emptor is that the buyer has no opportunity of in- 
spection, and relies upon the judgment of the seller. But what is the law where 
a sale is by sample, and the bulk supplied is exactly like the sample, but the sam- 
ple itself, through some secret defect of material or manufacture, is unfit for the 
purpose designated by the buyer? This question was considered in Mody v. 
Gregson, L. R. 4 Ex. 49, where shirtings sold by sample were like the sample, 
but the requisite weight had been given to the goods by the introduction of fifteen 
per cent, of clay into the fabric, as had also been done in the sample, thus render- 



